§222.24
§222.24 Relationship as remarried
widow(er).

(a) New eligibility. A claimant will
have the relationship of a remarried
widow(er) if he or she is the widow(er),
as discussed in §222.11, of an employee
and the claimant—

(1) Remarried after attaining age 60,
or remarried after attaining age 50 and
after the date on which he or she be-
came disabled; or

(2) Remarried before attaining age 60,
but is now unmarried, or remarried be-
fore attaining age 50 or before the date
on which he or she became disabled,
but is now unmarried.

(b) Reentitlement. A claimant will
have the relationship of a remarried
widow(er) if he or she remarries after
his or her entitlement to an annuity as
a widow(er) has been established, and
the claimant—

(1) Remarries after attaining age 60,
or remarries after attaining age 50 and
after the date on which he or she be-
came disabled; or

(2) Is entitled to an annuity based
upon having a child of the employee in
care and remarries, but this marriage
is to a person who is entitled to a re-
tirement, disability, widow(er)’s, moth-
er’s, father’s, parent’s, or disabled
child’s benefit under the Railroad Re-
tirement Act or Social Security Act.

Subpart D—Relationship as Child

§222.30 When determinations of rela-
tionship as child are made.

(a) Determinations will be made re-
garding a person’s relationship as the
child of the employee and that person’s
dependency on the employee (see sub-
part F of this part) when—

(1) The wife or husband of an em-
ployee applies for a spouse’s annuity
based on having the employee’s child in
care; or

(2) The employee’s annuity can be in-
creased under the social security over-
all minimum provision based on the
child; or

(3) The employee dies and the claim-
ant applies for a child’s annuity.

(b) A determination will be made re-
garding a claimant’s relationship as
the child of the employee when the
claimant applies for a share of a lump-
sum payment as a child.
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§222.31 Relationship as child for an-
nuity and lump-sum payment pur-
poses.

(a) Annuity claimant. When there are
claimants under paragraph (a)),
(a)(2), or (a)(3) of §222.30, a person will
be considered the child of the employee
when that person is—

(1) The natural or legally adopted
child of the employee (see §222.33); or

(2) The stepchild of the employee; or

(3) The grandchild or step-grandchild
of the employee or spouse; or

(4) The equitably adopted child of the
employee.

(b) Lump-sum payment claimant. A
claimant for a lump-sum payment
must be one of the following in order to
be considered the child of the em-
ployee:

(1) The natural child of the employee;

(2) A child legally adopted by the em-
ployee (this does not include any child
adopted by the employee’s widow or
widower after the employee’s death); or

(3) The equitably adopted child of the
employee. For procedures on how a de-
termination of the person’s relation-
ship to the employee is made, see
§§ 222.32-222.33.

[656 FR 20726, Apr. 18, 2000]

§222.32 Relationship as
child.

A claimant will be considered the
natural child of the employee for both
annuity and lump-sum payment pur-
poses if one of the following sets of
conditions is met:

(a) State inheritance law. Under rel-
evant state inheritance law, the claim-
ant could inherit a share of the em-
ployee’s personal estate as the employ-
ee’s natural child if the employee were
to die without leaving a will as de-
scribed in paragraph (e) of this section;

(b) Natural child. The claimant is the
employee’s natural son or daughter,
and the employee and the claimant’s
mother or father went through a mar-
riage ceremony which would have been
valid except for a legal impediment;

(c) By order of law. The claimant’s
natural mother or father has not mar-
ried the employee, but—

(1) The employee has acknowledged
in writing that the claimant is his or
her son or daughter; or

a natural
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(2) A court has decreed that the em-
ployee is the mother or father of the
claimant; or

(3) A court has ordered the employee
to contribute to the claimant’s support
because the claimant is the employee’s
son or daughter; and,

(4) Such acknowledgment, court de-
cree, or court order was made not less
than one year before the employee be-
came entitled to an annuity, or in the
case of a disability annuitant prior to
his or her most recent period of dis-
ability, or in case the employee is de-
ceased, prior to his or her death. The
written acknowledgment, court decree,
or court order will be considered to
have occurred on the first day of the
month in which it actually occurred.

(d) Other evidence of relationship.
The claimant’s natural mother or fa-
ther has not married the employee,
but—

(1) The claimant has submitted evi-
dence acceptable in the judgment of
the Board, other than that discussed in
paragraph (c) of this section, that the
employee is his or her natural mother
or father; and

(2) The employee was living with the
claimant or contributing to the claim-
ant’s support, as discussed in §§222.58
and 222.42 of this part, when—

(i) The spouse applied for an annuity
based on having the employee’s child in
care; or

(ii) The employee’s annuity could
have been increased under the social
security overall minimum provision; or

(iii) The employee died, if the claim-
ant is applying for a child’s annuity or
lump-sum payment.

(e) Use of state laws—(1) General. To
determine whether a claimant is the
natural child of the employee, the
state inheritance laws regarding
whether the claimant could inherit a
child’s share of the employee’s personal
property if he or she were to die intes-
tate will apply. If such laws would per-
mit the claimant to inherit the em-
ployee’s personal property, the claim-
ant will be considered the child of the
employee. The state inheritance laws
where the employee was domiciled
when he or she died will apply. If the
employee’s domicile was not in one of
the 50 states, the Commonwealth of
Puerto Rico, the Virgin slands, Guam,

§222.32

American Samoa, or the Northern Mar-
iana Islands, the laws of the District of
Columbia will apply.

(2) Standards. The Board will not
apply any state inheritance law re-
quirement that an action to establish
paternity must have been commenced
within a specific time period, measured
from the employee’s death or the
child’s birth, or that an action to es-
tablish paternity must have been com-
menced or completed before the em-
ployee’s death. If state laws on inherit-
ance require a court to determine pa-
ternity, the Board will not require such
a determination, but the Board will de-
cide paternity using the standard of
proof that the state court would apply
as the basis for making such a deter-
mination.

(3) Employee is living. If the employee
is living, the Board will apply the state
law where the employee is domiciled
which was in effect when the annuity
may first be increased under the social
security overall minimum (see part 229
of this chapter). If under a version of
state law in effect at that time, a per-
son does not qualify as a child of the
employee, the Board will look to all
versions of state law in effect from
when the employee’s annuity may first
have been increased until the Board
makes a final decision, and will apply
the version of state law most favorable
to the employee.

(4) Employee is deceased. The Board
will apply the state law where the em-
ployee was domiciled when he or she
died. The Board will apply the version
of state law in effect at the time of the
final decision on the application for
benefits. If under that version of state
law the claimant does not qualify as
the child of the employee, the Board
will apply the state law in effect when
the employee died, or any version of
state law in effect from the month of
potential entitlement to benefits until
a final determination on the applica-
tion. The Board will apply the version
most beneficial to the claimant. The
following rules determine the law in ef-
fect as of the employee’s death:

(i) Any law enacted after the employ-
ee’s death, if that law would have ret-
roactive application to the employee’s
date of death, will apply; or
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(ii) Any law that supersedes a law de-
clared unconstitutional, that was con-
sidered constitutional on the employ-
ee’s date of death, will apply.

[656 FR 20726, Apr. 18, 2000]

§222.33 Relationship resulting from
legal adoption.

(a) Adopted by employee. A claimant
will be considered to be the child of the
employee for both annuity and lump-
sum payment purposes if the employee
legally adopted the claimant in accord-
ance with applicable State law. Legal
adoption differs from equitable adop-
tion in that in the case of legal adop-
tion formal adoption proceedings have
been completed in accordance with ap-
plicable State law and such pro-
ceedings are not defective.

(b) Adopted by widow or widower. A
claimant who is legally adopted by the
widow or widower of the employee
after the employee’s death will be con-
sidered to be the child of the employee
for annuity but not for lump-sum pay-
ment purposes if—

(1) Either the claimant is adopted by
the widow or widower within two years
after the date on which the employee
died, or the employee commenced pro-
ceedings to legally adopt the claimant
before the employee’s death; and

(2) The claimant was living in the
employee’s household at the time of
the employee’s death; and

(3) The claimant was not receiving
regular support contributions from any
other person other than the employee
or spouse at the time of the employee’s
death.

(c) The adoption laws of the state or
foreign country where the adoption
took place, not the state inheritance
laws, will determine whether the
claimant is the employee’s adopted
child.

[64 FR 42949, Oct. 19, 1989, as amended at 65
FR 20727, Apr. 18, 2000]

§222.34 Relationship resulting from
equitable adoption.

In many States, where a legal adop-
tion proceeding was defective under
State law or where a contemplated
legal adoption was not completed, a
claimant may be considered to be an
equitably adopted child. A claimant
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will have the relationship of an equi-
tably adopted child for annuity and
lump-sum payment purposes if, in addi-
tion to meeting the other requirements
of this part—

(a) The employee had agreed to adopt
the claimant; and

(b) The natural parents or the person
legally responsible for the care of the
claimant agreed to the adoption; and

(c) The employee and the claimant
lived together as parent and child; and

(d) The agreement to adopt is recog-
nized under applicable State law such
that, if the employee were to die with-
out leaving a will, the claimant could
inherit a share of the employee’s per-
sonal estate as the child of the em-
ployee.

§222.35

A claimant will be considered to have
the relationship of stepchild of an em-
ployee, and will be considered a child
for annuity but not for lump-sum ben-
efit purposes if—

(a) The claimant’s natural or adop-
tive parent married the employee after
the claimant’s birth; and

(b) The marriage between the em-
ployee and the claimant’s parent is a
valid marriage under applicable State
law (see §§222.12 and 222.13), or would be
valid except for a legal impediment;
and

(c) The employee and the claimant’s
parent were married at least one year
before the date—

(1) On which the spouse applies for an
annuity based on having the employ-
ee’s child in care; or

(2) On which the employee’s annuity
can be increased under the social secu-
rity overall minimum provision; or

(d) The employee and the claimant’s
parent were married at least nine
months before the date on which the
employee died if the claimant is apply-
ing for a child’s annuity; or if the em-
ployee and the claimant’s parent were
married less than nine months, the em-
ployee was reasonably expected to live
for nine months, and—

(1) The employee’s death was acci-
dental; or

(2) The employee died in the line of
duty as a member of the armed forces
of the United States; or

Relationship as stepchild.
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